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1Antony Taubman, A Practical Guide to Working with TRIPs, (Oxford
University Press, 2011), p. 67-70.

% Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights,
(Oxford University Press, 2007), p. 14-16.

> Carlos M. Correa, Ibid.
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> TRIPs Article 29 “Members shall require that an applicant for a patent

shall disclose the invention in a manner sufficiently clear and complete for the
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invention to be carried out by a person skilled in the art and may require the applicant
to indicate the best mode for carrying out the invention known to the inventor.”
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algnud wewiuslayey), 97987 13995997 8, U. 101.
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aqmﬂa%mwummmmumummﬂ‘ﬂu 29 1 (1) (Nature and Scope of Obligations) A3
ey “mﬂimﬂammnaawmmﬂam%ﬂmmmwummmﬂg‘mmwmuaaﬂammmmaaawﬁiu
niwdAumatiynlidiauduasesieslunhauanasimunely wietygalvnnni
Ranunsovinlddaildfimstaduinsdestmundiuiudaliinnninruanasi Tnsnisey
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3.1.2.4 vann1shitaanuUseRun

ninnsliidenyssRtanuanunnamivdiiudiuiidmun
FornuAnizesnsiimnuduasesmmingaunsiyaesinateniafulaglsidunaiden
UFTRTsmmdnvesaadmsnsdlaniiu vanefis aesdanliun mslianuduasesmumdn
naufoRetsaurRiuiies (National Treatment) uae ndnuauivfedawmfiilasunin
OULATILYBS (Most Favored Nation) mauiunuesngmsnensndaumstyandmiunisll
HonussRvRmurisaemadnnisi fe msliinudunses (Protection) mangumunenindau
melgyegaviiiendudenndis anuduaseadieiu nneAuTInds anawnisied N1
Igandedns veuwansduses mssnw wagmstsdulidulunuans suludsdsionadaua
Tunsndaumetyalnoemzivyds Bluaunnasaduil!’

' TRIPs Article 1 “1. Members shall give effect to the provisions of this
Agreement. Members may, but shall not be obliged to, implement in their law more
extensive protection than is required by this Agreement, provided that such protection
does not contravene the provisions of this Agreement. Members shall be free to
determine the appropriate method of implementing the provisions of this Agreement
within their own legal system and practice.”

Y TRIPs article 3 (1) footnote on meaning of “protection”

“For the purposes of Articles 3 and 4, "protection” shall include matters
affecting the availability, acquisition, scope, maintenance and enforcement of
intellectual property rights as well as those matters affecting the use of intellectual

property rights specifically addressed in this Agreement.”
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Ty SunsingusvasAvaan simukagaunIimaInemans”

1o 7 “nsAumsosazdiruansluninddunislaygiezdenduly
e inguszasdiiionsdaaiunuimmimamalulad mssenoauaznsunsnszanema
welulad onaustleviswiuszninafaivassduazlidoyaiissfumaluladuazly
dnwazihinnguauselovivesdinuuaziasugianasifiennsaismnuaunaseninsdnsuas
widising 971
18 8 “1. UseimAn1fAe1atgyainianilungvunguasnginoe
aneluvesnuiiefzimunuinsnisfisuduieundesansisaguuarlnvuinig uagtile
duadulsyloviassusiioaiuanudnduegsddnlunsiannan mdsauasvgiauas
nsaumamelulad staiinasmsiisuatuiudesdenndosiuun i

Ly A

2. INTNTNNUNZENTIF0AAR DN UUNTRY A LUAINANalaIadl
AN Li‘]uéfaagﬂﬁ’mﬂsé’fl,ﬁaﬁmr'ﬁ’umié’ﬁlsé’f?m%iw%’ws‘i%umﬁ]mmﬂmEJVLahJameLﬁwaq

A
1

ans wiaiilolostunsjidans q alnailunisiadunisiiegsldaumaua wseimdu

NansEnuUsanIsanenanmalulagseninalsene ? 2

% quwa AgyleyAudan, “ndnurarainsAuasesdnslunsndaunislaya
 (Aufinus AnzdRa1ans un1Ine1dusssueans, 2552), 4. 201; wUannuaIn TRIPs
Preamble “Recognizing the underlying public policy objectives of national systems for
the protection of intellectual property, including developmental and technological
objectives.”

9 quwa AgylayAuTand, 11979, u. 202; a1 N TRIPs Article 7 “The
protection and enforcement of intellectual property rights should contribute to the
promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological
knowledge and in a manner conducive to social and economic welfare, and to a

balance of rights and obligations.”

v ¢ A v

2 quwa Aggley@udand, 19999, W, 205-206; TRIPs Article 8, supra note
108.
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'
L3 2

! quwa Aeylaydu o, iW9979, u. 203.

'
a v L3 2

2 quwa Agyleydudand, 19879, 1. 206; “Section B of The Doha Ministerial

oo

=3

Conference in Part One 3gyfian1sldte 7 uay o 8 Aina1alitamandn “In undertaking
this work, the TRIPs Council shall be guided by the objective and principles set out in
Article 7 and 8 of the TRIPs Agreement and shall take fully into account the
development dimension”; see also, Daniel Grevais, The TRIPs Agreement: Drafting
History and Analysis 2ed, (London: Sweet & Maxwell, 2003), p. 81.
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NOVUIEABLATOINUIENTA 98 m'eNLﬂumiawmwﬂgummmaﬁmuma sitoulviss
fmualisazidiinsfuiiansansanzifou Tuussifufenfuesdusznauvesniasmang
nsfuaERnawsUERidungunenindaumsdgananldnuniuedomanenséni
wlfsumuduasosduumasgutusnungmneti awdudydnuaisuuuula q Aldld
Tazidugunw i vide fiav 1am? Aaansaldsuunduduazuinnsesnainduldlaed
LABIMIENTSAT YD Lﬂ%wmWau%miﬂfuﬁmizﬁﬁmagﬁ “agdpaliiifunsdeliidiulae
@héuaam%mmaLaﬂﬁaé’ﬂwmvmaqﬁuﬁww%ﬁmaﬁLﬂéaﬂwmaﬁuﬁﬁmﬁﬂmuﬂﬁﬁﬁLaua »24
wiaRafingunetygRuul sz svfeternuiiefiiuduasuimsegisdaudaduliang
pnduansiiariavesdla fezduasnfnuadededinuld ewinyaraduagliaunsalds
wantuldBnias ﬂanimsJaSUGUammwlﬂaﬁmauuﬂﬂgmmai%ma1 “dnuyazULaniy
(Distinctive)” Tudtes® telduniseSuie nanafe indeswmnefiannsofuaaneidouls
wdodliifidnvasdilivaanis (Distinctiveness) fidefis dnwaiz Ananti wiogsdustsle

YDIFUAILALUSNNS

# TRIPs Article 15 “Any sign, or any combination of signs, capable of
distinguishing the goods or services of one undertaking from those of other
undertakings, shall be capable of constituting a trademark. Such signs, in particular
words including personal names, letters, numerals, figurative elements and
combinations of colours as well as any combination of such signs.”

2 grulazuuau1annUen1nNved, TRIPs Article 15 “Where signs are not
inherently capable of distinguishing the relevant goods or services.”

2 4nIngunl AITNAY, 979KA7 1 F995507] 7, U. 267-268.
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% dnsnqunl AITNAY, L9879, 1. 269,
I TRIPs Article 15 “Members may make registrability depend on
distinctiveness acquired through use.”

% lygom wugiyny, dnvuzreinguineninddunialyg (Hugiuaug
), (WUAATIN 9, Nganne: ddiniunfsssuy 2555), u. 283.
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nsdiinguanetmualidudvsuidfesifen® lunsdd Ao indesmnenisiiidnumsdu
AvBURuas (Negative Rights) vanefia nguanglfueuavsunidvesanslunisufiasyanadu
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% TRIPs Article 16 “The owner of a registered trademark shall have the
exclusive right to prevent all third parties not having the owner’s consent from using
in the course of trade identical or similar signs for goods or services which are identical
or similar to those in respect of which the trademark is registered where such use
would result in a likelihood of confusion.”- visngwws): LUalagy3de.

* 1apass suaniyay, “mau’%mié’fﬂmsﬁw%’tum%’wéﬁumf]@mﬂL?{a'ﬁaq
Sumalulad ” 6903 (T995507 63, A3. 1ARATT NA1IIT “AIMUNNIBDIATTT “Exclusive
Rights” wilauriu “Negative Rights” na1imsdvsusiesinerluusunvengvuneningauy
mqﬂz‘um fio avslunisufias Feenaiinisudaddananuandaiueenluls wu “Gnsma
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' La0dss UAN1YIY, 989,
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*2 Karen I. Vaughn, “John Locke and the Labor Theory of Value,” Journal
of Libertarian Studies, Vol. 2, No. 4, p. 312.
B dnsnquel MITNAY, 91UA7 19995509 7, W. 2T7.
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** TRIPs Article 17 “Members may provide limited exceptions to the
rights conferred by a trademark, such as fair use of descriptive terms, provided that
such exceptions take account of the legitimate interests of the owner of the trademark
and of third parties.”

a o

* quwa Aggleyduiand gliung ynsdums, 979U 199055977 11. W. 149-164.
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*® TRIPs Article 20 “The use of a trademark in the course of trade shall
not be unjustifiably encumbered by special requirements, such as use with another
trademark.”

T dnsngued AITNAY, 979147 1 F995507 7, u. 297; see also, Kur A. “TRIPs
and Trademark Law,” In Beler and Schricker (eds.), “From GATT to TRIPs — the
Agreement on Trade Related Aspects of Intellectual Property Rights,” lC Studeis Vol.
18 Weinhelm, 1996, p. 111.
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“O TRIPs Article 15 “Members may require, as a condition of registration,
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T yugya Wudunslanoy, 979687 1903597 39, u. 144.
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“ Ellen’ t Hoen, “TRIPs, Pharmaceutical Patents, and Access to Essential
Medicines: A Long Way from Seattle to Doha,”
http.//www.who.int/intellectualproperty/topics/ip/tHoen.pdf, March 13, 2016, p. 39.
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%® Doha Declaration para. 5.

“Accordingly and in the light of paragraph 4 above, while maintaining
our commitments in the TRIPs Agreement, we recognize that these flexibilities include:

In applying the customary rules of interpretation of public international
law, each provision of the TRIPs Agreement shall be read in the light of the object and

purpose of the Agreement as expressed, in particular, in its objectives and principles...”
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3 U.S Trademark Law, Section 2.52 (e) “Sound, scent, and non-visual
marks. An applicant is not required to submit a drawing if the mark consists only of a
sound, a scent, or other completely non-visual matter. For these types of marks, the

applicant must submit a detailed description of the mark.”
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> Judith Mackay and Michael Eriksen, The Tobacco Atlas, (1st Edition,
Brighton Myriad Editions Limited, 2002), p. 36-37.
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P udawazasuaiiuain FCTC Article 13 (1) “Parties recognize that a
comprehensive ban on advertising, promotion and sponsorship would reduce the
consumption of tobacco products.”

" udauazasuaiiuain FCTC Article 13 (4) a “prohibit all forms of
tobacco advertising, promotion and sponsorship that promote a tobacco product by
any means that are false, misleading or deceptive or likely to create an erroneous
impression about its characteristics, health effects, hazards or emissions.”

12 gignud wawiusdeyen, 979683 1903597 3, U. 129-132.
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P udawaraguninuain FCTC Article 11 (a) “tobacco product packaging
and labelling do not promote a tobacco product by any means that are false,
misleading, deceptive or likely to create an erroneous impression about its
characteristics, health effects, hazards or emissions, including any term, descriptor,
trademark, figurative or any other sign that directly or indirectly creates the false
impression that a particular tobacco product is less harmful than other tobacco

products. These may include terms such as “low tar”, “light”, “ultra-light”, or “mild.”
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" udauwarayumi1uann FCTC Article 11 (b) “each unit packet and
package of tobacco products and any outside packaging and labelling of such products
also carry health warnings describing the harmful effects of tobacco use, and may
include other appropriate messages. These warnings and messages:

(i) shall be approved by the competent national authority,

(i) shall be rotating,

(iii) shall be large, clear, visible and legible,

(iv) should be 50% or more of the principal display areas but shall be
no less than 30% of the principal display areas,

(v) may be in the form of or include pictures or pictograms.”
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> Jonathan Liberman, Plainly Constitutional: The Upholding of Plain

)

Tobacco Packaging by the High Court of Australia,” American Journal of Law &

Medicine, Vol.39, 2013, p. 364-366.
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' Australia Tobacco Plain Packaging Act 2011 (No. 148, 2011). Available
at: http://www.comlaw.gov.au/Details/C2011A00148.

" Australia Tobacco Plain Packaging Act 2011, Section 3.

18 LLUaLLazaiﬁsﬁaﬂjﬁmﬂﬂﬂ Australia Tobacco Plain Packaging Act 2011,
Section 18 1 (a) “the outer surfaces and inner surfaces of the packaging must not have
any decorative ridges, embossing, bulges or other irregularities of shape or texture, or
any other embellishments.”

¥ Australia Tobacco Plain Packaging Act 2011, Section 18 2 (a).

% Australia Tobacco Plain Packaging Act 2011, Section 18 3 (b).

21 Australia Tobacco Plain Packaging Act 2011, Section 19 2 (a).

22 Australia Tobacco Plain Packaging Act 2011, Section 22; see also
Regulation 2.2.1.

# Tobacco Plain Packaging Regulations 3.1.3.
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24 LLUaLLazaiﬁsﬁaﬂjﬁmﬂﬂﬂ Australia Tobacco Plain Packaging Act 2011,
Section 20 “(1) No trade mark may appear anywhere on the retail packaging of tobacco
products, other than as permitted by subsection (3).
(2) No mark may appear anywhere on the retail packaging of tobacco
products, other than as permitted by subsection (3).
(3) The following may appear on the retail packaging of tobacco
products:
(a) the brand, business or company name for the tobacco
products, and any variant name for the tobacco products;
(b) the relevant legislative requirements;
(c) any other trade mark or mark permitted by the regulations.
(4) This section does not apply to a plastic or other wrapper that covers:
(a) the retail packaging of tobacco products; or
(b) a tobacco product that is for retail sale.”
# Australia Tobacco Plain Packaging Act 2011, Section 22.

% Tobacco Plain Packaging Regulations 2.4.1.
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%% Directive 2014/40/EU, Whereas (7).

" TFEU Article 114 (3), “concerning health, safety, environmental
protection and consumer protection, will take as a base a high level of protection,
taking account in particular of any new development based on scientific facts. Within
their respective powers, the European Parliament and the Council will also seek to
achieve this objective.”

%% Directive 2014/40/EU, Whereas (8), “In accordance with Article 114(3)
of the Treaty of the Functioning of the European Union (TFEU), a high level of health
protection should be taken as a base for legislative proposals and, in particular, any
new developments based on scientific facts should be taken into account. Tobacco
products are not ordinary commodities and in view of the particularly harmful effects
of tobacco on human health, health protection should be given high importance, in

particular, to reduce smoking prevalence among young people.”
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e udduiAIemunenisflditnnsdovuinadly Fednvuzveaadeamuazidueg

wuian Tladnsiuasundasguwuuliunnsnsesnty

% Directive 2014/40/EU, Article 8 (3)-(4).

“ Directive 2014/40/EU, Article 9 (3).

1 Directive 2014/40/EU, Article 10 (c).

%2 Directive 2014/40/EU, Article 11 (1).

3 Directive 2014/40/EU, Article 13 (a)(c).

* Directive 2014/40/EU, Article 13 (3) “The elements and features that
are prohibited pursuant to paragraphs 1 and 2 may include but are not limited to

texts, symbols, names, trademarks, figurative or other signs.”
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Syuvdounannddureseeansie Tudugesrolulfidesmnefiasendeganguane
MnnAandnvesannnglsufivhnisadangmneussyfasivuud sutusnlasenzlua
vsvenandng edumanausznaunsaiiansnisanse

dmivansverandng Tud a.a. 2015-2016 tuindulssimaniudaizosnis
aanmsnsfimuauenguegnann sz yenanazdusgiiainannsmsussatasinuy
Feunieusimndduduiivifuesansideuds madinguddldiniseanmfinanuiiie
aduayufasmauiniudnie ddulssiuiiedifidedesnamBusniandiesnanis
afanmsnisuargUuuvresdinnwidudiuveululuimmadersufuannsniseivay
vssafaionguludnvasiifunuuiSeusenifentuiwesyriunannadu

amwmmw%’ﬂsﬁ’cyajﬁﬂgwmmﬁmﬁ’wiiqﬁmsﬁmqu%adﬂ The Standardised
Packaging of Tobacco Products Regulations 2015 %QLﬂummaﬂuwﬁ'ﬁyiﬁamm Directive
2014/40/EU vasavia iy dadfeuluiansoumnunnasindisniseuauenguuesesdns
ounfelan dwiulssiiubewesussaiivsieuasinthendnsnsionguuazyszifundesmsne
maﬁﬂagjﬁwﬁ i ’jﬂﬁaasﬁaﬁﬁwumﬁiﬁé’fﬂ’aﬁuﬁ’uwﬁmﬁmsﬁmqu Tude 10 para. 2 Uszneu para.
3 (5)° wagiluiwuuouinagdesdinnsfmuaiieosdedifouaudunsioveanan S
ggu Fefldonrnundrendetuiivya@lily Directive Uszifiufinanauniladdnazidu
Adomnensfn Puludsguiuuresussytusionguiuizan vesdinguieanngvineatiy
fenamldinauenuiteiiinansaifuidunariddmansenulnenswionginssunazduasy
Tiinsuslnadufwaniarioguiadulgmitesdedldfunsudlufiedimwomanseny
nmsuilaa udueaifamanssnuegneensseTinuazaunmuosyudls

* The Standardised Packaging of Tobacco Products Regulations 2015,
Article 10 para. 2 (2) “The labelling of— (a) the packaging in which a tobacco product
is, or is intended to be, presented for retail sale, or (b) the product itself, may not
contain any element or feature falling within paragraph (3).

para. 3 (5) (5) The elements and features referred to in paragraphs (2)
to (4) include (but are not limited to) texts, symbols, names, trade marks, figurative
signs and other types of sign.”

“® The Standardised Packaging ... 2015, Article 3 para. 3.
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AR British American Tobacco & Others v. Department of Health®’ Huadi
USeminanenguldfesrensuaisisauguiieatunguuieaiuaueigu dseglusiunania
‘LJﬂﬂiaﬁ‘ﬁaﬂﬂﬂaiﬁﬂﬂaaﬂLquﬂﬂ%uﬁwu% (Administrative Court under Queen’s Bench
Division of the High Court) L‘vmuLﬂumiwmsmngmamamﬂummg‘wma LAUHARVIAR
ummuﬁ]amﬂﬂgwmaﬂwﬂmma‘uuuummwim vaukazladndiuuds (Suitable and
Appropriate)*”® Tnaealaufjiasiiesvossilos laud (1) nguneatuilldlddadiuuardaiu
lwaneau® Senadiuiingrneatuifaumnzaniiovssg ngusvasdlunisundas
aun ey wiud™ (2) nguuesnanldfianusnduiesnnannsonuingnsiil
mnuguLsesniuarussaingUssasAnlinad winiussAvsnmuieaiuld® Famauiu
lifinesnssulafiaunsovssaTngusvasldivdenfungmuneatuinuga @ (3) au
vananuannaszuinsdvsvesonvulunsliiedosmmnensiuazdnslunsndaumatiyan
oghsBuiusglomiduassuguivlunsdifleafuinaunalngmudiuilidus s
Famariuiianuaunaudlanislianureusssuunnausylevidiuaunmlag s
wnniwaUseleninnamsiuresensu® MnnsiaUsadudidadevesmadisdudaniiu
Iimalddiniseoufuindnumr1e9ninIsiun1ansenudeUTEMEHANE1gUTa sl

S M Yo [ Y2 @ t% 1 = VY] [%
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" In the High Court of Justice Queen’s Bench Division Administrative
Court, Case No: C0/2322/2015, CO/2323/2015, CO/2352/2015, CO/2601/2015 &
CO/2706/2015, British American Tobacco & others v. Department of Health.
8 British American Tobacco v. Department of Health, /bid., para. 596.
% British American Tobacco v. Department of Health, /bid., para. 455.
>0 British American Tobacco v. Department of Health, /bid., para. 592.
>! British American Tobacco v. Department of Health, /bid., para. 662.
>2 British American Tobacco v. Department of Health, /bid., para. 679.
>® British American Tobacco v. Department of Health, /bid., para. 186.
>4 British American Tobacco v. Department of Health, /bid., para. 711.
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" TRIPs, Article 8 1. “Members may, in formulating or amending their
laws and regulations, adopt measures necessary to protect public health and nutrition,
and to promote the public interest in sectors of vital importance to their socio-
economic and technological development, provided that such measures are

consistent with the provisions of this Agreement.”
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